§360-50-P
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Fart 52
[EPA-RUB-OAR-2018-0770; FRL-10004-01-Region 6}
Withdrawal of Finding of Substantial Inadeguacy of Implementation Plan and of Call for
Texas State Implementation Plan Revision - Affirmative Diefense Provisions
AGENCY: Environmental Protection Agency (EPA).
ACTION: Final action.
SUMMARY: Pursuant to the Federal Clean Air Act (CAA or the Act), the Environmenial
Protection Agency (EFA) Region 6 Regional Administrator finds that the affirmative defense
provisions in the State Implementation Plan (51P) for the State of Texas applicable to excess
emissions that ocour during certain upset events and unplanned maintenance, startup, and
shutdown activities are consistent with CAA requirements. Accordingly, EPA Region & is
withdrawing the SIP call issued to Texas that was published on June 12, 2015, This action is
hrited to the SIP call issued to Texas and does not otherwise change or alter the EPA s June 12,
2015 action.
DATES: This rule is effective on JINSERT DATE 3 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTERL
ADDRESSES: The EPA has established a docket for this action under Docket [} No. EPA-
RO6-0AR-2018-0770. All documents in the docket are listed on the ftps: Ywww regulations.goy
Web site. Although listed i the index, some mformation is not publicly available, e g,
Confidential Buginess Information or other information whose disclosure is restricted by statute,

Certain other material, such as copyrighted material, is not placed on the Internet and will be
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publicly available only in hard copy form, Publicly available docket materials are avmlable either
electronically throvgh hups: Ywww regulations gov or in hard copy at the EPA Region 6 Gffice,
12681 Bl Sireet, Suite 500, Dallas, Texas 73270,
FOR FURTHER INFORMATION CONTACT: Mr. Alan Shar, EPA Region 6 Office, 80>
and Regional Haze Section (6ARSH), 1201 Elm Street, Suite 5304, Dallas, TX 75270, 214-665-
6691, Shar. Alanigepa.gov. To inspect the hard copy materials, please schedule an appointment
with Alan Shar.
SUPPLEMENTARY INFORMATION: Throughout this document “we,” “us,” and “our”
means the EPAL
Definitions
For the purpose ol this document, the following definitions apply:
i. The word Act or initials CAA mean or refer to the Clean Alr Act,
i, Theinitials EPA mean or refer o the United States Environmental Protection Agency.
il The imtials MSS mean wnplanned Maintenance, Startup or Shutdown activities, specific
1o Texas regulations.
v,  The term Malfunction means a sudden and unavoidable breakdown of process or control
equipment.
v.  The initials NAAQS mean National Ambient Air Quality Standards.
vi.  The imitials NESHAP mean National Ensssion Standards for Hazardous Air Pollutants.
vil.  The imtials OAQPS mean the Otfice of A Quality Planning and Standards,
viil.  The inftials OMB mean the Office of Management and Budget.

k. The initials PRD mean Prevention of Significant Deterioration.
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% The terms EPA Region 6 and Region 6 refer o the United States Environmental
Protection Ageney, Region 6, located in Dallas, Texas.
xi.  The mitials RTC mean Response To Comment.
xit.  The initials SIP mean Btate Implementation Plan
xiil.  The word State means the state of Texas, voless the context indicates otherwise.
xiv.  The initials STEERS mean the State of Texas Environmental Electronic Reporting
System.
xv.  The term Shutdown means, generally, the cessation of operation of a source.
xvi.  The mitials S38M mean Startup, Shutdown, or Malfunction.
xvil.  The term Startup means, generally, the setting in operation of a source.
xviil.  The initials TAC mean the Texas Administrative Code.
xix,  The initials TCEQ mean the Texas Commission on Environmental Juality,
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{.  Summary of the Final Action
Today, Reglon 6 is making a finding that the affirmative defense provistons in
Texas's SIP applicable 1o excess emissions that ocour during upsets (30 TAC 101.222¢h,
unplanned events (30 TAC 101.222{c)), upsets with respect 1o opacity lmits (30 TAC
HIT222¢d ), and unplanned everts with fespect 1o opacity limits (30 TAL 101.222{e)) do not
make Texas's 81 substantially inadequate 1o meet the reguirements of the Act. Accordingly,
Repion 6 is withdrawing the SIP call issued to Texas that was published on June 12, 2015 (80 FR
3396893,
il.  Background
The background for thig action is discussed in detail in our April 29, 2019 (84 FR 179863
proposed action. In that document, Region 6 invited comment on its belief that the best policy
may be to permit certain affirmative defense provisions in S$1Ps. consistent with the court’s
deciston n Lussincon Generotion vo EP4, 714 F.3d 841 (5th Cir, 2003, cerr, demied, 1345, O1
387 2013y See B4 FR 17990, Region 6 recopnized that such a policy, 1 adopted, would depart
from the policy set forth in the EPAs 2015 Startup, Shutdown and Malfunction (88M) 81P

Action.! EPA Region 6 also proposed to make a finding that the affirmative defense provisions

PPAC SEM BIP Policy ag of 2015 ax set forth i *Suge Implementation
i Re 5 0 Petition Tor Ruls g Resustoment and Update of EPACs 38M Poliey Applivable 1o §1Py
Findings of Substaniial Inadeguacyy sd SIP Calls To Avvend Provisions Applving 1 Excess Foissions During
Periods of Sterup, Shuidown and Malfuaction; Pl Bade™ (80 FROI3B40, 3398120

71 KEF of the Stafement of the
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irt the Texas SIP applicable to excess emissions that occur during certain upset events” and
unplanned maintenance, startup, or shutdown activities® would be consistent with CAA
requirements if the alternative interpretation were adopted. Accordingly, Region 6 proposed to
withdraw the 81P call® issued to Texas that was published on June 12, 2015.

The 60-day public comment period closed on June 28, 2019, and Region 6 received
numerous comments on the proposed action. The public comments are included in the publicly
posted docket associated with this action at www.regulations.gov. Region 6 reviewed all public
comments recetved on the proposed action and considered them before finalizing this action. In
this preamble, Region 6 provides a summary of certain significant comments received on the
2019 Proposal and the Region's response fo those comments. The Response To Comment (RTO)
document for this action summarizes and responds to all other relevant comments received. The
RTC document may be found i the decket for this sction.

A, Clean Air Act and the Texas SIP

The CAA creates a framework for cooperative state and federal programs to prevent and
control air pollution providing states with the "primary responsibility” for prevention and control

af air potlution and flexibility for specific state needs and priorities.” The Act requires the EPA

* See 30 TAC 0L LI

F Bew 3 TAC 101.30109),

¥ “Late Implementation Plans: Response 1o Patition for Rulemaking: Restaternent and Update of EPA™ 85M Policy
Applivable 1o 81Ps: Findings of Substantia! Inadpguacy, and SIF Calls 1o Amend Frovisions Applying to Excess
Emissions During Periods of Startep, Shotdown and Malfunction; Fina! Rule " (80 FR 33840, Jupe 12, 2015, (2015
RSN SIF Action),

FATUSC S MOHaB R A2 US.C § 7407y, Traln v, NRDC AZTUS, 80, 79 (19753
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to identify pollutants that could endanger the public health and welfare and to establish national
ambient air quality standards (NAAQS), which the EPA has dooe for six oriteris pollutants. BEach
state prepares & State Iraplementation Plan {(S1P) that identifies the controls and pragrams the
state will use to atfain and maintain the NAADQS.? In Texas, the Texas Comrmission on
Environmental Quality (TCEQ) is the state ageney responsible for implementing the
requirements of the CAA related wo SIPs. Bince the EPA's approval of the initial Texas 8IP in
1972, there has been a separate regulatory control sirategy for unauthorized emissions’ due to
malfunction events based on the acknowledgement that imposition of civil penalties may not be
appropriate every time unauthorized emissions result from such events, The regulatory regime
has evolved since 1972, with each iteration tightering requirements, In 2005, TCEQ adopted the
affirmative defenses found at 30 TAC 101.222(h) - (e).* The EPA approved these affirmative
defense provisions related 1o upsets and vnplanned mantenance, startup, or shutdown (M35}
activities as a revision to the Texas SIP in November 2010.% The EPA subsequently issued a SIP
gall for these provisions as part of its 2018 S8M SIP Action based on the position that the
affirroative defense provisions made the SIP substantially inadequate to meet the requirements of
the Act, The 2013 S8M SIP Action included 51P calls for 45 jurisdictions in 36 states. For more

information conceming the SIP call issued to Texas, see section IL{C) of the proposed action {84

TAC IO 10,
8 "%za Texas Register 8884 (Dec. 30,2005, codified s 30 TAD 101,202
% FROBEMRG (Mov. 10, 2010}

RO, $E TA0T & T4
{3
{3

5
w2 3
kS
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FR at 17988, On March 15, 2017, TCEQ petitioned the EPA 0 reconsider the SIP ¢all issued to
Texas in the 2015 88M SIP Action.

B. Affirmative Defense Provisions in the Texas SIP

As stated above, the EPA approved the affirmative defense provisions found at 30 TAC
101.222(b) - (¢} as a revision 1o the Texas SIP in November 2010." These provisions provide a
narrowly tailored affirmative defense for emissions that exceed applicable emissions limitations
that nceur during upsets and unplanned MSS activities and are considered functionally
equivalent to malfunctions. That is, the affirmative defense provisions in the EP A-approved
Texas SIP apply o unplanned and unavoidable upset events and ynplanned MSS activities that
are not part of normal or routine operations and arise from sudden and unforesecable events
beyond the control of the operator. In addition, the affinmative defense provisions are
inapplicable to emission events determined to be excessive'! based on a number of criteria
inchuding frequency, duration, and impact on human health, and are unavailable in criminal
actions or civil enforcement actions seeking administrative technical orders and actions for
injunctive relief. In the context of an enforcement proceeding.'” an affirmative defense is a

response or defense put forward by a-defendant, who bears the burden of proof, and the merits of

it iﬁ

B To determine whether an emizsions event or emissions events are exgessive, the Tollowing factors are evaluated;
{13 The frequency of the-facility’s emissions events: {21 the cause of the emizsions event; {31 the quaniity and impact
on hamsn beadth or the environment of the emissions svent (43 the duration of the emissions event: {5 the
percentage of a facilitys total annual operating hours during which emissions events vcour; and {(6) the need for
startup, shutdown, and malnlenanee activities See 30 TAC 101.322(1). The current EPA-approved Toxas BIP does
not provide any sffirmative defense for an emissions gvent or drissions events that are détermined o be excessive
grission everts. Such events wigaer o vequirement 16 develop 8 corrective sution plan and are sublect to 4 penglty
aothon. See 30 TAC 101223,

2 See Appendix 2 of the RTC document, found in the docket for this action, Tor more information on how TUED
pmplernents Texas afffemative defense provisions.
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which are independently and objectively evaluated n a judicial or admanistrative proceeding. See
section IV A of the proposed action for more information (84 FR 17991-92), The EPA"s 2010
approval of the Texas SIP revision adding these affinnative defense provisions was subsequently
challenged i court and upheld as reasonable under the Act by the ULS. Court of Appeals for the
Fifth Cironit in Lumingen. 714 F.3d 841,
ill.  Evaluation of the Affirmative Defense Provisions in the Texas 51

A, Summary of Proposal Notice

Pursuant to 40 CFR 36.5(h), on October 16, 2018, Region 6 received EPA headquarters
coneurrence o sonvene a proceeding for reconstderation of the S1P call issued 1o Texas and 10
undertake a rulemaking pursuant to this reconsideration that may deviate from the EPA's
national policy that provisions providing an alfirmative defense to civil penalties for excess
ermissions during periods of startup, shutdown, malfunction, or maintenance are nol consistent
with CAA requirements. o the proposal, Region 6 explained that in hight of the Luminani
decision, a more appropriate policy approach may be to permit certain alfirmative defense
pravisions in the SIPs of states in Reglon 6, and invited comment on this issue. Region 6
explained that it may be inappropriate to impose a civil penalty on sources for sudden and
wmvoidable emissions caused by circumstances bevond the control of the owner or operator,
Region & recognized that even equipment that is properly designed and maintained can
sornetimes 4l Purther, bevause the specific afficmative defense provisions in the Texas SIP

apply only to excess emissions that cannot be avoided by a source operator™, removing these

B Bee 30 TAC 1012220020, 30 TAC 101.222{c)(2), 30 TAC 10L.2324d2), and 30 TAC 101L.222eX2).
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affirmative defense provisions from SIPs will not reduce emissions and therefore would not
result in an environmental or public health or welfare benefit.

In the proposal natice, Rezgmn 6 analyzed 30 TAC 101.222(k), 30 TAC 101.222(¢), 30 TAC

101.222(d) and 30 TAU 101.222(e)} to see if such provisions were consistent with TAA
requirements according 1o the policy under consideration. Based on this analysis, Region 6
proposed to determine that these provisions were consistent with CAA requirements and
therefore are permissible components of a SIP if Region 6 were to adopt the new palicy under
consideration.

B. Final Notice

As explained in the proposal notice, Region 6 invited comment on whether to adopt a policy
that certain affirmative defense provisions are generally permissible in SIPs instates in Region 6.
However, after reviewing the comrments received on Region 6°s proposal notice, icluding on the
regionwide policy under consideration, Reglon 6 has decided to Hmit this final action to the
specific Texas affirmative defense provisions that were the subject of the 2015 $8M SIP Action
and for which Texas filed a petition for reconsideration. Region 6 is not hereln announcing any
alternative CAA inferpretation that would be applicable outside of Texas; Region 6 will
determine whether 1o adopt a similar or other alternative interpretation for other Region 6 states
it and when the need for such a determination arises in the future.

After considering the public comments received, Region 6 is finalizing its proposed
determination that 30 TAC 101.222¢0) 30 TAC 1012226 30 TAC 101.222(d), and 30 TAU
101.222{(c) are permissible affirmative defense provisions, As outlined in the 2015 S8M SIP
Action, the FPA views all emissions that are in excess of applicable lmitations as violations.

Nevertheless, Region 6 recognizes that imposition of a penalty for sudden and unavoidable
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malfunctions caused by circomstances bevond the control of the owner or operator may not be
appropriate. I the context of unplanned events or malfunctions, Region 6 s cognizant of the
reality that even process equipment or 2 control device that is properly designed, maintained, and
operated can sometimes fadl. At the same thme, as outlined in the 2015 58M 51P Action, the EPA
has & fundamental responsibility under the CAA 10 ensure that SIPs provide for attsinment and
matntenance of the NAAQS and protection of air quality increments in the Prevention of
Significant Deterioration {PSDY program. After balancing these considerations, Region 6 has
concluded that the Texas SIF provisions comtaming atfirmative defenses are appropriately
narrowly tatlored and will not undermine the fundamental requirement of attainment and
maintenance of the NAAQS, or any other requirement of the CAA,

In itz 2010 approval, Remon 6 determined that the Texas affinmative defense provisions met
the criteria outlined in the 1999 Guidance, ' which was the relevant guidance at the e
outhning how the EPA would assess the approvability of affirmative defense provisions in 81Ps.
That guidance set Torth the EPA’s thinking at the time that i affirmative defense provisions met
specific enumerated criteria, they generally would be consistent with the fundamental
requirements of the CAA. Region 6 finds that the Texas affirmative defense provisions still meet
the eriteria from that memo, namely that the “defendam”™ has the burden of proof of

demonstrating that:

% <Seane Tmplemestation Plans: Policy Begarding Excess Envissions Duriog Malfunctions, Startup, snd Shutdown,”
Memorandum from Sreven A. Herman, Assistant Administrator for Enfiwcement and Corpliance Assurnee, and
Robert Porciaseps, Assistant Adpunistrator for Al and Radiaton, 10 BPA Begions! Administrators, Seplember 20,
L9499 { 1995 Daidance).
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1. The excess emissions were caused by g sudden, unavoeidable breskdown of technology,
bevond the contrel of the owner or operator;

2. The excess cmissions {a) did not stem from any sctivity or event that could have been forescen
and avoided, or planned for, and (b) could not have been avoided by better operation and
raintenance practices;

3. T the maximuom extent practicable the air pollution control equipment or processes were
maiptained and operated in g manner consistent with good practice for minimizing emissions;
4. Repairs were made in an expeditious fashion when the operator knew or should have known
that applicable emission Hmitations were being exceeded. Off-shifl labor and overtime

must have been utilized, 1 the extent practicable, to ensure that such repairs were made as
expeditiously as practicable;

5. The amount and duration of the excess emissions {including any bypass) were minimized o
the maximum extent practicable during periods of such emissions

&, All possible steps were taken to minimize the impact of the excess emissions on ambient air
quality:

7. All emission momtoring systems were kept iy operation i at all possible;

properly signed, contemporancous operating logs, or other relevant evidence;

9. The excess enussions were not part of 8 recurring pattern indicative of inadequate design,
operation, or maintenance; and

1 The owner or operstor properly and promptly notified the appropriate regulatory authority.
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The atfirmative defense provisions in the Texas SIP related 1o non-excessive upset events
that were approved in 2018, and that were subsequently made the subject of the SIP call issued in
2015 include g series of specific eriferia enumerated i 30 TAC 101 2220 1 - ({1 1y

o the owner or operator complivs with the reguirementy of $101.200 of thiy
Hile {relating to Emissions Event Beporting and Recordkesping Reguiremeniz). In
the gvent the owner or operaior faily i veport as reguived by $101. 200ty 21 or
{3}, thi, or (e} of this title, the commission will infliaie enforcement for such
Feifure to report and for the underlving emissions pvent ivelf. This subsection
does not apply when there are minor pwissions or nccwracies thar do not impeir
the copanission’s ability to review the event gecording to this rule, unless the
pwaer or operator knowingly or intentionally falsified the information in the

repurt,
{2 the unathorized emisvions were coused by a sudden, unovoidably

breakdoiwn af equipment or process, bevond the control of the owner or operator;
¢3 the unowthorized emissions did not stem from any gotivity or event that
could have been foreseen wd avoided or planmed for, and could not have been
avpided by better pperation and mainignance prociices o lechnivally feasible
design comsistent with gomd engineering proctice:

{4} the air pollution control eguipment or processes were maimained and
aperated in a moymer copsisient with good praciice for minimizing emissions and

reducing the number of emissions evenls;
{3 promp action was taken to achieve complionce once the operaior knew or

should have kovnen ther applicable emission limitations were being exceeded, and
gry seeessary repualrs were made ay expeditiousty ax proctivable;

{6} the amount and diration of the wnanthorized emissions and any bypass of
pulluiion control eguipment were minimized and all possible steps were taken to

v the impact of the wnauthorized emissions on amblent oir guality:

s

{7} all emission moniforing systems were kept in operation if possible;

{83 the ovener or aperator aotions in response o the wauthorized emissions
were documented by comtemporaneows operation fogs or other relevant evidence;
(9 the unanthorvized emissions were wot povt of a frequent or recwrring
pedtern indicative of inadeguare dexign, operation, or maintenanos;

fi0) the percemtape of o faciliny's total ammnal vperating howrs during which

snanthorized emissions ocowrred was not unreasonably high, ond

{11} the wnathorized emissions did not cause or contribuge to an exceedance
of the national sabient gir guatity standords (NAAQS), prevention of sipnificant
deterioration (PSD) increments, or 1o a condition of air pollution.”
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in Section 16, Table VII of the TSDY prepared in conjunction with the final rule approving
30 TAC 101.222(a) - {g) of the Texas SIP (November 10, 2010, 75 FR 68989y Region 6
compared the oriteria in 30 TAC T0L222(0) 1) - (1 1) with the affirmative defense eriteria
outlined above and incloded in the EPA’s 1999 Guidance. o the 2010 final action, Reglon 6
conelded thet the eriteria in 30 TAC 101.222(h) are very sumilar o those of the 1999 Guidance:
Because EPA s thinking st the time was that, if affivmative defense provisions met the specific
enumerated criteria from the 1999 Guidance, they generally would be consistent with the
fundamental reguirements of the CAA, and 5o Region 6 approved the affirmative defense
provisions into the Texas $IP.® As discussed previously, that approval action was upheld by the
Fifth Circuit, Bee Lupsinaw, 714 F.3d 841,

In addition, 30 TAC 1012221 states that meeting the affirmative defense eriteria does not
remove any obligations to comply with any other existing permit, rule, or order provisions that
are apphicable 1o an emissions event or a maintenance, startup, or shutdown activity. It also states
that an affirmative defense cannot apply 1o vielations of federally promulgated performance or
technology-based standards, such as those found in 40 CUFR parts 60, 61, and &3, Additionally,
the affirmative defense is available only for emissions that have been reporied or recorded.

Furthermore, 30 TAC 101.222(g) stiates that evidence of any past event with respect to which

an pwner or operator invoked the affirmative defense provision shall nonetheless be admissible

¥ S Document 1D Mo, BEPA-ROS-OAR-Z005-0132-0018 at www regulabons. gov.

A frmative defense oriteria similar to those Yound i 30 TAC 101.222(b) 1) - ()} 1) {for non-excessive upseat
svents) may be found at 30 TAC 10 L2205, 30 TAC 10L.22248), andd 30 TAC 10122240 Hor unplanned MEE
aetivity, sxcess opacity events, and opaclty events resuliiog Tom vaplanned MS3 sctbuity, respectivelyy.

ED_004982A_00008457-00013



14

in Hfigation procecdings and can be considered as relevant © demonsivate & frequent or recurring
pattern of events, even i all of the criteria to receive an affirmative defense are proven.

As outlined above, Region 6 1% herein reaffinming the determination that these affirmative
defense provisions in the Texas SIP are very similar to, and compatible with, the eriteria outlined
in the 1999 Guidance, Because the affirmative defense provisions in the Texas 31P pertaining o
upsets and unplanned events (malfunctions) are narrowly tatlored, property drafted, limited in
scope or application, and effective in practice, EPA Reglon 6 finds that 30 TAC 101.222(h), 30
TAC 1012320, 30 TAC 101.222(d) and 30 TAC 101.222{¢) are consistent with CAA
requirements for 51Ps and permissible allirmative defense provisions,

. Comments and Responses

o this subsection, Region & provides a summary of certain sigoilicant comments received on
the 2019 Proposal and the Region's response to those comments. The RTC docwment Tor this
action sumimarizes and responds 1o all other relevant comments received. The RTC document
mxay be tound i the docket for this sction.

1. Comments that EPA Region 6°s proposed action i3 inconsistent with the CAA and D.C.

Circut precedent

Comment: Commenters alleged that the proposal 13 inconsistent with CAA sections 304{a}
and 113{e). The commenters asserted that the EPA cannot allow the affirmative defense
provisions in the Texas SIP because those provisions directly conflict with Congress™s exclusive
grant of jurisdiction 1o the federal district counts to provide remedies in oivil suits brought under
the CAA for vielations of emissions standards. The commenters noted that under TAA section
304, Congress gave “any person” the right to sue over vielations of emission standards

extablished in 81Ps Ulling o language in the NRDC opinion, the conunenters noted that CAA
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section 304 creates a private right of action, and 1 18 the judiciary, not any exceutive agency, that
determines the scope — including the available remedies - of judicial power vested by the CAA,
NRDC v, EPA, 749 F.34 1055 (DO, Cir, 20143, The commenters also pointed 10 CAA section
1 13{e}, noting that Congress expressly requires courts to consider enumerated penalty
assessment criteria when they decide the amoeunt of civil penalies to apply when they find a
vinlation of an eonssion Beitation; weighing these criteria, courts decide on a case-by-case basis
what penalty, if any, is appropriate. The commenters also cited 1o congressional intent by noting
that CAA section 304(x) was amended in 1990 to provide district courts with the new authority
10 apply eivil penalties, because Congress felt 1 was necessary for deterrence, restitution, and
retribution, The commenters concluded that affirmative defenses which, i proven, prohibit
federal district courts from Imposing penalties are itreconcilable with this congressional intent.
The commenters also took 1ssue with the EPA’s statement in the proposal that “states have
latitnde to define i their 81Ps what constitutes an enforceable emission Hmitation, so long as the
SIP meets all applicable CAA requirements.™ The commenters assert that the EPA’s claim is
wrong tor two reasons: (1) the CAA requires ¢ivil penalties be available as relief in g citizen
enforcement case, so a SIP that hmats that ability does not meet all the applicable CAA
requirements; and {2) affirmative defense provisions are neither emission limitations nor control
meastres, but rather ancillary provisions that purport fo limil the Hability of a violating source,
which 1s inconsistent with congressionally created remedies for violations of envission standards.
Response: Region & disagrees with the commenters. This action is not Hegal, arbitrary, or

inconsistent with any requirement of the CAA. The Act provides that, 1o the case ol EPA

R4 FR 1790 (April 29, 2019)
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enforcement and citizen suits, a federal disiniet court “shall have jurisdiction”™ to assess civil
penaliies; in assessing the amount of a civil penalty, the court must consider the penalty
assessment oriteria outhned in CAA section 113(e). In 2013, in reviewing Region 6°s approval of
the same Texas SIP provisions in question here, the Luminant court held that approval was based
upon a permissible interpretation of CAA section 113 and deserved deference, Reglon 6
aoknowledges that an effective enforcement progrant must be able 1o collect penalties (o deter
avoidable viclations, However, Reglon 6 also acknowledyges - a5 did the Luminant court - that,
despite good practices, sources may be unable o meet emission Hmitations during periods of
unplanned malfunctions due 1o events bevond the control of the owner or operator. The EPA

finds it reasonable 1o determine that a SIP can provide for an affirmative defense against civil

narrowly tatlored criteria that the source must prove can ensure that the source hias made every
effort to comply with those emission Hoitations. This s consistent with the UAA because the
criteria set forth 1 the Texas SIP that a source must meet 1o assert the alfirmative defenses are
consisient with the penalty assessment criteria identified in CAA section 113, which are
considerad by the courts and the EPA In determining whether or not 1o assess g oivil penalty for
violations, and, i’ 30, the amount. The Ligmingnt court upheld the EPA’s approval of the Texas
affirmative defense provisions on that hasis. See Lumingr 714 F3d 853 (acknowledging that the
Texas affirmative defense criteria are congistent with the pepalty assessment criteria in CAA
section 113)

in addition, the EPA S role, with respect to a SIP revigion, is focused on reviewing the
submission to determine whether # maeets the applicable eriteria of the CAA, and, where it does,

section 1100031 of the Act requires the EPA 1o approve the submission. In the context of a BIP,
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the EPA i3 not, as a matter of law or policy, exercising discretion to establish its own
requirements for the state to fmplement beyond the requirements contained in the CAA. CAA
section THaN2MA)Y - (B) requires states to submit SIPs with emission Hmits and other control
MEASUres Necessary or appropriate 1o meet CAA requirements, and CAA section T2
requires SIPs to include g program to provide for the enforcement™ of those emission control
measures. In hight of the latitude provided 1o states by Congress in CAA section 110 for NAAQS
implementation, Region 6 has determined that inclusion of Texas™s affurmative defense provision
constitutes an enforceable emission mitation, so long ds the SIP meets all applicable CAA
requirements,

As explained in the proposal notice for this action, the differences in scope and relative
balapee of state and federal suthornity between CAA sections 110 and 112 suggest that the D.C.
Circuit’s reasoning in NRDC with respéet to Hmits on federsl agency authority under CAA
section 110 does not address the distinet question of whether a state may include affirmative
defense provisions as part of its overall strategy for inclusion in their SIP submissions to the EPA
under CAA section 11 In the Luminont case, the environmental petitioners raised the same
basic argument that was key to the DO, Cirenit’s NROC holding: environmental petitioners
argued that the EPA’s approval of the Texas affirmative defense 81P provision conflicts with the
CAA s provision that, in the case of EPA enforcement and cittzen suits, a federal district court
“shall have jurisdiction™ fo assess a “eivil penalty.” 42 LLS.CL §8 7413(b}), 7604(a). The Fifth
Circuit, however, upheld as “neither contrary to law nor in excess of {the EPAs] statutory
authority” the EPA’s position that the Texas provision at issue here is narrowly tatlored and

consistent with the penalty assessment oriteria in CAA section 113(e). In addition, the Fifth
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Crreut stated that the gvailability of the affirmative defense in the Texas SIP “does not negate

the district court’s jurisdiction 1o assess civil penalties using the criteria outhined in JCAA section

T13eyl, ... it straply provides a defense, under narvowly defined circumstances, if and when
penaltics are assessed.” Luminant, 714 F3d at 853 9.

The commenters noted that Congress amended TAA seetion 304a) In 1990 to provide courts
the additional authority to assess civil penalties in citizen suit actions because civil penalties
were thought necessary for deterrence. Even accepting this characterization of Congress’s intent,
it has no bearing on the permissibibily of the Texas atfirmative defense provisions because the
use of those provisions is mited to malfunctions, which are sudden, unavoidable, and bevond
the control of the owner or operator. Ameng other factors, in order W use the Texas affirmative
defense, a source owner or operator must show that all possible steps were taken 1o minimize the
unpact of the unauthorized emissions on air quality. Malfunctions, as defined in the Texas
affirmnative defense provision, cannot be deterred. Therelore, Regilon 6 maintaing that w light of
the Luminent decision, the appropriate policy s to consider the Texus affirmative defense
provistons to be consistont with CAA requirements.

Comment: The commenters asserted that the BPA f5ils to rationally explain why following
the NROC decision”s statutory inferpretation 18 inappropriate in lght of Lwwinant. The
commenters also noted EPA’s ¢laim that the spplication of the NRDC decision may be
“particularly inappropriate™ in light of Luminanr is unexplained and conflicts with the 2015 58M
SIP Action, Furthermore, the cormmenters alleged that the proposal’s change in position og
affirmative defenses from the position expressed in the 2015 55M 51P Action is irrational and

cannoet be reconciled with NEDC. Commenters particularly noted that the proposal fails to
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explain why the NRDC court’s acknowledgment of Luminani matters or why it matters that
Luminart upheld the EPA™s prior interpretation at Chevron step two.

The commenters also stated that the enforcement provisions of CAA sections 304 and 113
were the sole basis for the NROC court striking down affirmative defenses, rather than the
applicability of these provisions to CAA sections 112 or 110, The commenters pointed out that
the NROU court did not specifically evaluate the guestion of whether affirroative defenses are
appropriate in section 110 81Ps, and the commenters disagreed with the EPA’s statement that
“the NRDC decision did not foreclose the EPA s shility to allow affinmative defense provisions

in section 110 Sips

The commenters alleged that, as the NRDC court shows, the text,
structure, context, purpose, and history of the CAA plainly demonstrate Congress™s intent to give
federal courts the authority and obligation to determine what penalties (if any} are appropriate in
enforcement vases. The commenters asserted that the ¥ROC court’s reasoning applies with equal
force to citizen suits alleging violations of 8IP emission lmits and equally to any remedy
Congress gave courts jurisdiction to order.

The commenters stated that te provide a rational basis for its policy reversal, the EPA must
evaluate whether the reasoning of the NROC decision applies to CAA section 110 and explain
the reasons for choosing to disregard the NRDC court’s logic. The commenters alleged that the
EPA premises its policy reversal on a belief that CAA section 110 somehow overrides the
CAA’s enforcement provisions, relying on what they characierize as an ouidated notion of

“pooperative federalism™ that rebies heavily on the Train and Union Electric decisions from the

15705, which hold in keeping with what the commenters characterize as the antiguated notion

% 84 FR 17989 {April 28, 20193,
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that Congress deferred all specific decisions to the states as long as the result i compliance with
natonad standards, The copmmenters asserted that the 10O, Clrouit has since made clear that it has
not suggested that states may develop S8IPs free of extrinsic legal constraints, including those in
the CAA, snd that the EPA ignores subseguent amendments to the CAA that resulted in specific
minimum requirements for 81Ps in the Act, including specific control measutes and permitting
requirements. The commenters noted that demonstrating compliance with the national standards
iz not the sole measure for approval of a SIP revision.

Besponse: At the outsel, Region 6 notes that 1t maindsins diseretion and authority to change
iy CAA interpretation from a prior position, In FOUC v Fox, the LB, Supreme Cowt stated an
agency”s obligation with respect (o changing a prior policy quite plainly:

We find no basis . . . for a requirement that all agency change be subjected to more

searching review. The [Admumistrative Provedure] Act mentions no such heightened

standard. And our opimion in Stare Foarm oeither held nor implied that every agency

action representing a pohcy {:%zang;e minst be jusiitied by reasons more substantial than

those required 1o gdopt a policy i the first ingtance,
FCC v Fox Television Stevions, 5536 118, 302, 514 (2004,

in cases where an agency is changing its position, the Court stated that a reasoned
explanation for the new policy would ordinaniy “display awareness that it 15 changing position”™
and “show that there are good réasons for the new policy.” fd at 315, However, the Court held
that the sgency “need not demonstrate . | . that the veasons for the new policy are better than the
reasons for the old one; it sulfices that the new poliey is permissible under the statute, that there
are good reasons tor i1, and that the agency delieves it to be better.” & Tn cases where anew
policy “rests upon Tactual findings that contradict those which underlay its prior policy; or when
its pricr policy has engendered serions reliance interests that must be taken indo aceount,” the

Court Tound that 2 more detailed justification might be warranted than what would sulfice fora
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new policy. At the outset, i is important to oute that the Luminant cowrt upheld the EPA"s
appreval of the very same affirmative defonse provisions in the Texas SiP that are at issue in this
action.'® Furthermore, the Luminant decision is the onfy existing court precedent that addresses
the approvability of affirmative defense provisions in 51Ps. The Luminay court held that the
EPA acted consistent with statutory authority and upheld the EPA's interpretation that
atfirmoative defenses against oivil penalties are not inconsistent with CAA &mium P13 if'the
defense is narrowly tatlored to address unplanned, unavoidable excess emissions in a manner that
is consistent with the penalty assessment criteria set forth in CAA section 113(e). By contrast,
the D.C. Cirenit"s NROC decision only evaluated the validity of an affirmative defense provigion
1 an emssion standard created by the EPA tself under CAA section 112, and that decision
expressly reserved fudement regarding the validity of an atfirmative defense in the context ofa

RIP approved under CAA section 110, The ¥RDC ruling explicitly states, “fwle do not here

confront the question whether an affirmative defense may be approprigte in a State
implementation Plan.” 749 F.3d at 1064 n.2 {citing Lumineenr, 714 F.3d 841). Therefore, the

NRDC decision did not speak to the EPA s ability to allow for affirmative defense provisions in
S1Ps. Texas™s narrowly tatlored and limited sffirmative defense SIP provigions for malfunctions,
as upheld by the Fifth Clrouit’s Lumingnr decision, are consistent with CAA requirements and it
is niot necessary or appropriate o extend the DO, Cireuit’s reasorndng in NRDO o the specific

affirmative defense provisions currently in the Texas SIP for the ressons discussed herein,

B Some commenters have noted that the clats asserted inthe Lysdvosd decision may not be relitigated inany
future challenge to this action, The EPA reserves the right to assert this argument {or similer argumentsyas » defense
o this final action.
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The commenters asser? that Reglon 6 i3 reading the provisions of UAA section 11010
override the CAA s enforcement provisions, including CAA sections 113(h) and 304{a), but this
is not true. Rather, Kegion 6 18 reading all of these provisions together to authorize U8 approval
of certatn affirmative defense provisions 1 81Ps SIPs are developed by the states under CTAA
section 110 and reflect the Act's core principle of cooperative federalism. © CAA section 110
affords broad diserebion 1o states in how to develop and implement air emission controls after the
federal government establishes NAAQS 1o be achieved. Reglon 6 agrees with the commenters”
position that the fexibility afforded states 11 the development of S1Ps is not without mitations
and that demonstrating complianee with NAAQS is not the sole messure for 51P approvals.
However, Region 6 finds the commenters” clatrs that subsequent amendments to the CAA

{concerning control measures and permitling requirements) were ignored are misplaced and not

relevant to this setion. Also, as noted nan earlier response, the congressionally stated reasons
for the amendment to CAA section 304(a) in 1990 {to provide deterrence) are not relevant ©

determinng the permissibility of affirmative defense provisions that are limited to unavoidable,
unpreventable malfunctions {which are beyond the control of the owner or operator and therefore
cannot be deterred). This Hexibility, and state discretion, under CAA section 110 has been
acknowledged repeatedly by the EPA in is actions and in court decisions on those Agency

P

P ]
actions

FAZUSL S MHOH A2 WEL. § 740N ey, Tratn v MR, AZT UL 80, 79 (1975},

M e Hz»a' ( v 1 Frginia Surfi wine ond Reclomation dsen, 4532108, 264, 288 (1981} (noting that siates arp
permitted "within Hmit established by fthe MAAQS], vy enact and administer their dwn regulatory prograas,
strnctured 1o meet thelr own particnlar needs™L See afvo Unton Blae Coove EPA 427 UK, 248, 238 (1976)
¢acknowledging that states have “wide diseretion™ in formulating thelr $1Ps and that “{s]o long as national q‘r_anﬁar«:ﬁa
are e, the stae gy seleot whatever mix of control devices 1 desires™y BOU dppeal Grp, v EPA, 355 FIA 817,
$22 {Sth Clel 2003 ) frecopnizing states bave “hrosd authoriy (0 determine the methods snd mﬂlm};ﬁr vontrol
strategies shey will use woschieve the .smmwrx requirgents™) (Citing Unfin Bl o, 427 US a1 2683,
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EPA Region 6 recogrizes that the interpretation of the TAA to sllow the Texas sifirmative
defenses in 8IPs conflicts with the position taken in the 2015 88M SIP Action: however, it is
important to understand and acknowledge that the affirmative defense provisions for
malfunctions in the Texas SIP are a key component of the state’s overall clean air contrel
strategy which has evolved since the initial Texas SIP in 1972, Bee page 3 of the TCEQ
comment letter recognizing that affirmative defense provisions arve “part of a long-standing and
integral part of the Texas SIP™. Recognizing that states have latitude to define in their S1Ps
what constitutes an enforceable emission himitation, Region 6 has determined that the Texas 1P
provisions are an example of bow a imited atfirmative defense can be properly crafted o be
part of an approved SIP.

One commenter quoted the D.C. Circult as saying that it has avoided suggesting “that under
[& 7410] states may develop their plans free of exirinsic legal constraints,” including these
contained in the Act. dppadachion Fower Co. v EP4, 249 F 34 1032, 1047 (D.C, Cin, 2000 In
this action, Region 6 is in no way suggesting that no Hmitations exist an.sm.ieg’ S1P development.
As noted previously in this response, Region 6 agrees with the commenters” position that the
flexibility afforded states in the development of 81Ps is not without lmitations. However, as
explained elsewhere in this notice, Region 6§ has determined that the affivmative defense
provigions in Texas™s BIP are consistent with CAA reguirements,

Comment: The commenter stated that the EPA has not explained why it would be
appropriate 0 prevent a federal court from imposing civil penalties for violation of a 8IP

emission limit while preserving the right of the court to impose civil penalties for violation of a

# Docwment 11 No: EPA-ROS-DAR-ZDIBGT70-00TE at www regudativas.gov.
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NESHAP. The commenter claimed that, without a siated, logical reason for this distinction, it is
arbitrary and capricious of the EPA to create 3 distinetion,

Response: Region 6 disagrees with the commenter. As explained in the proposal notice, the
mechanisms established under section 112 of the TAA {0 control afr pollution are different than
those under seetion 110 in significant ways, CAA section 110 funetions within g cooperative
federalivm system i which states are required 1o develop plans 1o attain and maintain the

o

NAAGS and the EPA determines whether the specific state plans comply with the Act’s

requirements. See 42 1150058 74106a) & (k)4 Un the other hand, CAA section 112 requires

b

the EPA (not states) 1o establish federal emission lmitations for g spectfic class of sources and

s

potlutants and strictly preseribes how the EPA must establish those standards, which states have
little flexibility in how to implement. See 42 UB.CL § 7412(d). More specifically, UAA séﬁ%ﬁcm
114 requires states (o adopt “emussion Hmitations and other control measures, means, or
techniques ..o may be necessary or appropriate to meet the applicable requirements of this
chaptey” while CAA section 112 directs the EPA 1o adopt standards that “reguire the meximm

degrer of reduction n endssions” that the Administrator determines is achievable “through

application of measures, processes, methods, svstems or technigues fncluding, bt not Himited 07

measures meeting a list of Hve requirements, CF 42 ULEC. §§ 741032 1 a)y with 7412(d)(2)

{emphases added),

Region 6 now believes that the Agency pave insufficient weight to the fact that Region 873
prior approval of the Texas affirmative defense provisions that were subjest to the 2015 S8M
SIP Action had been upheld by the Fifth Clrcult, the cirewit to which review of Texas-specific
actions is specifically assigned by Congress under CAA § 307(b}, when applying the reasoning

of NREOC 1o the SIP context in the EPA s 2014 supplemental proposal and the 2015 58M SIP
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Action. As explaimed in the prior response, the petitioners in the Lusinant case argued that the
EPA s approval of the Texas allirmative defense S1P provision conflicts with CAA sections

113y and 304(a). As discussed above, the Luminant court was squarely presented with the

ndringed upon federal district court jurisdiction to assess appropriate penalties and the court
concluded that it did not, instead holding that it 15 permissible to include narrowly-tailored
provisions that are consistent with the penalty assessment eriteria in CAA section 113(e). The
Luminant court acknowledged that “states have wide discretion in formulating their SiPs,
including the broad autherity to determine the methods and particular controd strategies they will
use to achieve the statutory reguirements.” 714 F.3d at 8435 (internal quotations deleted), citing
Union Elee., 427 VLS, at 250 BCUA Appeal Grp, 355 F 3d at 822,

While the NRDC couwrt clearly states that affirmative defenses under CAA seetion 112 are
inappropriate, that court”s opinion explicitly deferred judgment on whether they were
permissible for inclusion in an approved 8IP. The only court decision to reach the question of the
approprigteness of affirmative defenses in S1P¢ is the Luminarr court. Region 6 1s applyving this
directly on-point court decision, from the court which Congress has assigned the role of hearing
challenges to actions applicable to Texas, 42 U.S.C, § 7606(h). 1o the review ol the affirmative
defense provisions in the Texas 8IP, which is the Luswinant decision. Region 6 thinks the
distinction between UAA sections 110 and 112 set forth heve 15 reasonable under the Act. Where
the Act requires under CAA section 112 the EPA 1o directly establish federal limits that meet
detailed and strict eniteria and that are established to further a different purpose than that of CAA
section 110, it is reasonable to take the position that the EPA’s and a state’s discretion is more

timited than in the section 110 eontext, and that only & court should deterrnine what penalties
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should apply when those Hmits are violated, as the NRDU court found. However, when
addressing lmits that have been established by the state as part of an overall plan o address the
NAAQS mnder the CAA section T regime, and where states have primary responsibility for
and flexibility in establishing those limits, Region 6 thinks it is reasonable for states to Include —
and the EPA to approve — certain defenses to penalties for violations of those limits, as the
Luminepnt court found,

Comment: Uommmenters stated that the EPA lacks the authorty to disapprove affismative
defense SIP provisions 1511 finds that the SIP will ensure complisnee with the NAAQS.
Commenters referenced several court cases where the courts stated that it is the states and not the
EPA that retain primacy for NAAQS implementation. Commenters stated that development of

atfirmative defense provisions for 88M periods is plainly within the states” authority underthis
statutory structure, and the EPAs role is hmited to determining whether such 8IP provisions are
approvable. Copmmenters referenced CAA section 1IN 2y and the EPA’s previous statements
in a memorandum and stated that, in the ghsence of any demonstrated link to air guality issues
rendering a 81P substantially inadequate, any effort by the EPA (o wmpose its policy preference
on the states is bevond the BPA”s awthority, Forthermore, commenters stated that there is no
indication that the Texas affirmative defense for S8M provisions renders the Texas 81P
substantially madeguaste. The commuenters alleped that the 2015 88M SIP Action did not reflect
the FPA s Himited role, did not defer to the state on how to achieve UAA objectives, and wholly
fails to demonstrate that the Texss S is in fact “substantially inadeguate to attain or maintaim”

the MWAADS and meet other CAA reguirements. The commenters stated that the EPA has failed

to demonstrate that substantial reductions in enussions would result from eliminating atfirmoative
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defense provisions for S5M gctivities despite the reasonable design, operation, and matntenance
of equipment 1o meet those requirements,

Response: This action is limited to Region 6°s review of the SIP call issued to Texas m 2015, To
the extent the comirpenters are arguing about other aspeets of the EPA s 2015 88M 81P Action,
that 13 outside the scope of this action. Within the confines of this action, which is limited to the
Texas affirmative defense provisions, Region 6 agrees with the commenters that the CAA grants
states considerable latitude in fashioning a plan to ensure the attatnment and maintenance of the
MAAGS, as provided by CAA section 110, Section 1IORNS) of the CAA defines the basis upon
which the EPA can issue a call to a state to revise its SIP. Section 1TO(Y5) of the CAA provides
that the EPA can issue a S$IP call whenever the Agency “finds that the applicable implementation
plan for any area is substantially inadequate to attain or maintain the relevant [INAAQSL ... orin
otherwise comply with any reguivement of this chapter” {emphasis added). Region 6 does not
copsider this role and responsibility o be Himited or ministerial in nature. However, as discussed
throughout this final action, based on an altemative interpretation of CAA reguirements, Region

& is now adopting the view that the Texas atfirmative defense provisions are not substantially
inadequate under the rubrie of CAA section 1TO(RY3) and, therefore, is withdrawing the SIP call
for the Texas affirmative defense provisions issued in the 2015 88M SIP Action.

2, Comments on the need for affirmative defense provisions
Comment: The commenter stated that the EPA should not-defind the regulation and

peralization of emissions related to 88M events. The commenter argued that mechanisms for

accountability and financial and criminal iability should remain in place. The commenter

scheduled maintenance, accidents, and/or o catchall class of “Hurtdve” enissions.
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Response: Region & disagrees with the commenter’s assertion that this action in any way
“detunds the regulation and penalization” of 88M events. Rather, our action finds that specific
and narrowly tarlored stfivmative defense provisions in the Texas SIP are not substantially
madequate wnder the rabric of CAA section TTORXS) As discussed in the NPRM and in this
final notice, Region 6 has concluded that the Texas affirmoative defense provisions are
section LL0(a)2) authorizes Texas to establish emission limitations in #s 81P that include 8
marrowly tatlored affirmative defense to civil penalties for unavoidable excess emissions in g
manmer consistent with the penalty assessment eriteria set forth in CAA section 113{), as upheld
in the Luminani decision, Under the requirements of these provisions, Texas will hold sources
accountable for perieds of excess emissions, including riggering penalties and corrective action

plan requirements, where excessive emission events do not meet the requirements of the state’s

narrowly tailored affirmative defense. With regards 1o the comment that seurces should be held
gocountable for significant excess emissions that result during periods of scheduled maintenance,
Region 6 notes that plamed, scheduled maintenance events do not meet the oriterta mthe Texas
affirmative defense provisions. In addition, there are no “furtive”™ of Mdden emissions associated
with the alfirmative defense provisions that are the subject of this action because all excess
emissions are requived to be reported 1o Texas online through the State of Texas Electronic
Emissions Reporting System (STEERE) and the affirmative defense may not be asserted for
enmssions that have not been reported (see 30 TAC Chapter 101, Subchapter F). The commenter

also argued that mechanisms for criminal Bability should remain in place. The affirmative

defense provisions in the Texas SIP do not apply to eriminal penalties.
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Comment: The commenter stated that most excess emissions can be attributed to accidents
that could have been avoided through better maintenance or safety inspections. The commenter
oited research that demonstrates that just over 10% of all excess eoissions events from 2002-
2017 were related o unavoidable natural disasters, and that this finding suggests that many
excess emissions events in Texas cannot be considered unavoidable. The comunenter stated that
the proposal completely misses the distinetion between “unavoidable”™ and truly unavoidable
excess enassions (from unavoidable natural disasters) and thus fails to account for the deterrent
effect that a stricter regulatory envivonment can have on the incidence of exvess emissions.

Response: The conumenter appears to be asserting that the only excess emissions that can be
considered unavoidable are those that result following natural disasters. The EPA has never
taken the position that all emission events are avoidable except from those that result from
natural disasters, such as tornadoes or hurricanes. To the extent that the commenter 15 alleging
that the Texas provisions do not adequately incentivize source owners or operators toward
responsible behavior and better plant maintenance, Region 6 disagress that the proposal does not
address the distinetion between unavoudable excess emissions and excess emissions that could
have been avoided by better maintenance in regard to affirmative defenses, First, Region &
observes that all emissions occuying above any air emission Hnitation i a permit, rule, or order
of the comumission are deemed g violation of the emission liritation. 30 TAC 10110108}, An
erdoreement action can be brought by the EPA, Texas, or citivens for any such violation, The
atfirmative defense provision only provides the defendant an opportunity, with regard to which
the defendant bears the burden of proof, o demonstrate that the violation in-question meets the
strict criterin cathined in the Texas SIP. An atfirmative defense i3 only available for non-

exeessive upset and unplanned svents, so source owners and operators are incentivized o keep
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any emissions that oceur over applicable Hmitations to a minimum 1o avoid being considered
excessive. In addition, in order to successfully sssert an affirmative defense in an enforcement
action, the responsible party bears the burden to demonsirate that the unauthorized emissions
could not have been avoided throogh better operation and mainienance praciices, among a
nunrher of other identified eriteria. A citizen or government sgency has an opportunity o rebut
this demonstration in the course of an enforcement action

Each report of emissions that exveed gpplicable lmitations is evaluated by the corresponding

T

() field office. In fact, as stated earlier, Texas's regulatory regime has evolved since 1972,
with each iteration bringing a ightening of requirements.™

3, Comments concerning appropriateness of the regional scope of this action

Comment: Commenters argued that Reglon 67s proposed action is based on an interpretation
of the CAA that varies from national policy, and the Region is required by law (specifically 40
CFR 36,5(b)) to obtain concurrence for such actions from the relevant EPA headguarters (HQ)
office before taking final sction. The commenters alleged that there is no record that the EPA has
complied with its consistency regulations in proposing to exempt Texas from the national 88M
policy, although the commenter acknowledged that the docket includes a letter of concurrence

signed by the Director of OAQPS, The commenter asserted that governing EPA guidance

dosuments state that where a proposed setion would have significant national policy
wnplications, a more complete review, including g steering conunities or interagency review,

coordination through the appropriate HO office, and full concurrence by each atfected EPA

2 Bee pages 23 of TCEQ's petition for reconsideration, Document 10 Mo, BEPA-ROG-OAR-201B-0770-0010 at
waww regulations. gov.
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sgction is necessary. The commenter argued that nothing 18 in the record 1o indicate that Region
6 has conducted the required consultations and obtained all requisiie conourrences in order for
this action to move forward.

Commenters also argued that for an EPA regional office to depart from a national EPA
policy on g particular issue, it must articulate g compelling reason that rationally explains why
that issue deserves difterent treatment from other regions, but the EPA has failed 1o meet thig
requirement. The commenter contended that the EPA 15 obligated to correct inconsistencies by
standardizing provesses and policies rather than using CAA section 30Ha) 2y as a lecense to
institutionalize the kind of inconsistencies that have been proposed in EPA Reglons 4 and 6,
which depart from the pationally applicable policies in the 20135 88M SIP Action and instead
create a patchwork of regionally applicable CAA policies. The commenters alleged that there is
no adeguate explanation for authorizing an altemative interpretation, weluding no discussion of
why an alternative interpretation 18 approvable under the regional consistency regulations,

Response: To the extent the conpmenters are raising concerns with the recent action
proposed by EPA Region 4 concerning S8M SIP provisions in North Caroling, that is outside the
scope of this action and Region 6 provides no response. With respect 1o the converns raiged
concerning this Region
procedures outlined in the regional consisténcy regulations at 40 CFR 56.5(b), as explained in
the propesal notice and acknowledged by commenters. Specifically, before granting Texas’s
petition for reconsideration and before our proposed action, the Region 6 Reglonal Administrator

sought and received EPA headquarters concurrenee 1o deviate from the national policy
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announced in the 2015 S8M SIP Action.” Before finalization of this action, the Region 6
Rﬁg%mﬁ Administrator again sought snd recetved EPA headquarters concurrence to deviate
from national policy in this final action.® The substance of the commenters” allegation appears
to be directed at Region 6°5 alleged failure to follow the document titled ~“Revisions to State
Implementation Plans—Procedures for Approval/Disapproval Actions,” OAQPS Ne. 1.2-0034,
veferenced in 40 CFR 56.5(c). However, the regional consistency regulations only reguire
following this guideline “in reviewing Sate Implementation Plans.” In this action, the Region i
wot reviewing g SIP submission from a state under § 11003, bu rathey is withdrawing g SIP
call 1ssued porsuant to § THOKKE). Therelore, the provisions of 40 UFR 36.5(¢) are not

applicable, Even 101his action fell under the auspices of 40 CFR 56.5(c), that regulation requires

the region to follow “OAQPS Mo, 12-005A, or revision thereof” OADPE No. L2-005A s 8
guideline from 1975 that has been updated multiple thmes. EPA Region & did follow the most
recent Heration of the EPATs internal SIF review process for enswring mationgd consistency,
which is the EPA s 2018 SIP Consistency Issues Guide,

The commenters also argue that Reglon 6 fatled w follow the regional consistency
regulations by not providing a “compelling reason™ for the region to deviate from the national
policy outlingd i the 2015 85M SIP Action. Nothing 1o the EPA’s regional consistency

g

regulations or CAA section 301(a)2) require 2 “compelling reason”™ to underpin regional

deviation from national policy. All that is required 15 that the reglon seek EPA headquarters

concurrence {or the getion i intends 1o take, when such sction deviates from national policy, and

ee Doouiment 1D Wo, BPA-ROS-OAR 208070009 ol pages 34 a0 www repnlationsigoy,
FRee ERA Docket 1D Ko, EPA-RIG-OAR-ZHTE-0770 g wwwv regulations gov.
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that has been done here. Moreover, the EPA’s Office of Alr and Radiation reviewed a draft of
this final action and determined that the circumstances and rationale set forth in this action
provided a reasonable basis to concur on Region 6's devidtion from the national policy outlined
i the 2015 58M SIP Action.

Comment: The commenter stated that, slthough Region 6 relies heavily on the Fifth Circuit
Luminant decision in order to spply a new CAA interpretation for all Region 6 states, New
Mexico, Oklahoma, and Arkansas are not in the Fifth Circuit. The commenter states that this iz
arbitrary and capricious since there is no basis for treating the SIPs from these three states
differently than the SIPs from states in other EPA repions.

Response: In the April 2019 proposal notice, Region 6 noted that it was considering
adopting a regionwide policy that certain affirmative defense SIP provisions are consistent with
CAA requirements, but noted that it would consider whether it would apply any regionwide
policy to others states in Region 6 in separate actions. However, after reviewing the public
comments received, EPA Region 6 has decided to limit its deviation from national policy
regarding affinnative defenses only as 1o the S5M S1IP call for Texas since the Texas provisions
were previously upheld by the Fifth Circuit in the Luminas decision, and Region 6 18 not herein
announcing any policy with respect to the remamning Region 6 states. Therefore, at this time in
all Region 6 states except Texas, the policy remains unchanged from what was announced in the
2015 SSM SIP Action,

Comment: The commenters noted that, as the EPA recognized in the 2015 88M SIP Action,
address emissions during $8M events was a8 “nationally applicable rule” The commenters noted

that petitions challenging aspects of the 81P Call or its 8SM policy were required 1o be filed in
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the DO, Clrouit, The commenters sugsested that Region & must acknowledge that the proposal
at issue 1s part of the same nationally applicable regulation under CAA section 307(6)(1) for the
following reasons:

1y The Region 6 proposal adopts a policy that varies from the national policy and announces
a substantive change to determining whether sffirmative defense provisions in $1Ps are
approvable, This reversal effectively amends the EPA s national S85M policy and 15 therefore
nationally applicable;

23 Although the proposal ostensibly only applies to states in Region 6, the EPA 18 using it
announce g substantial change to the CAA s 8IP requirements. Furthermore, the proposal
negessartly applies to the 17 states covered by the affirmative defense azpect of the 2015 88M
SIP Action. That the EPA chose to promulgate a new national policy in s Federal Register notice
that only applies to Region 6 does not prechide the courts from examining the underlying
substance and applicability of the rule.

Response: Reglon 6 is not establishing a new nationsl policy; rather, Region 6 is wking
action associated with specific S1P provisions within the Texas S1P that are applicable only
within a single state, Texas. Reglon & i3 simply reexamining the effect of the Leminanr decision
apdd the findings and statements made by that Court as it apphies to the exact Texas 81F
provisions that were the subject of the EPA’s finding of substantial inadequacy in the 2015 §8M
SIP Action, as well as the nature and statements made by the NRDC court, and concluding that it
is not necessary 1o extend the reach of the NRDC decision to the particular affirmative defense
provistons at issue in the Texas SIP. As the D.C. Cireutt has recently explained, *{tthe court need
toak only to the face of the agency action, not #is practical effects, to determine whether an

action is nationally applicable.” Sterrg Club v, EPA, 926 F.3d 844, 849 (DU, Cir, 2019 (eiting
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Dalron Trucking, 808 F.34 875, 881 (D.C. Cir. 20158) and dm. Road & Transp. Builders dss'n v,
EFA, 705 F 3d 453, 456 (D, Cir, 2013)) On iis face, this action s locally applicable because it
is determining that specific provisions in the Texas BIF that are applicable only in Texas are
consistent with CAA requirements and therefore withdrawing a SIP call issued to Texas in 2015,
This action has immediate or legal effect only for and within Texas. W the EPA were to relv on
the statutory interpretation set forth in this action in another potential future final agency action,
the statatory interpretation would be subject to judicial review upon challenge of that later
action.

Comment: The commenters claimed that even if the EPA s proposal was not nationally
applicable, the EPA must still make and publish a finding that the proposed amendment to the
national S8M SIP Call and policy established in that rule is based on a determination of
pationwide scope and effect, as the proposal s in fact based on several determinations of
nationwide scope and effect, the authonity for which is given fo the Administrator under the
CAA. The commenters contended that the proposal is indisputably based on the EPA’s
determinations about the nationwide validity of the nationally applicable 2013 S5M SIP Action.
The commenters remarked that in the proposal, Region 6, by seekimg HQ concurrence o propose
an action imconsistent with national pelicy, admits that the proposal is, in fact, based on a
determination of nationwide scope and effect. The convmenters asserted that a determination of
nationwide scope and effect is furthermore appropriate where a regionally applicable action
encompasses two or more judicial eircuit courts. The commenters noted that since the revised
affirmative defense policy would apply throughout Region 6, which spans three judicial civeuits,
and that the three courts could reach conflicting conclusions regarding the appropriateness of

atfirmative defenses, the propoesal must be reviewed only in the DC. Ciramnt. The commenters
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claimed that g refusal to find the rude 19 based on determinations of nationwide scope and effent
would be inconsistent with the 2015 SEM SIP Action; there the EPA found that venue was
appropriate in the DO Cirenit because the agency was revising is interpretations with respeéct to
certain issues and establishing a national policy applicable 1o all states. The commenters argued
that the EPA™s refusal to make and publish a finding of nationwide scope and elfect constitutes
an arhitrary, capricious, and wnesplained departure from the BPA s past practice of divecting
review of §IP Calls 1o the 130.C. Circuit. The commenters concluded that while the EPA is not
preciuded from adopting a ditferent approach 1o venue wnder the CAA, must display an
awarenesy of its changing position and show there are good reasons for the new policy.
Response: Under the venue provision of the TAA, an EPA action “which is locallv or
regionally applicable™ may be filed “ondy in the United States Cowt of Appeals™ covering that
greg, 42 VLB, § 7607(bY 1) {emphasis added). The only exception 1o that mandate is where the
Administrator expressly finds and publishes that the Tocally or reglonally applicable action 13
based on a determination of nationwide scope and effect. The reguirement that the Administrator
find and publish that an otherwise locally or regionally applicable action is based oo g
determination of nationwide scope and effect is an express statutory requirement for application
of this venue exception, and there is no such finding 1o publish here, Absent an express statement
— and publication — that such a finding has been made, thus invoking the venue exception, there
ean be no application of that exception. See, v.g, Lion Oil v. EPA, 792 F.5d 978, 984 n.1 (8th
Cir. 2015) (even where the EPA, unlike here, made the necessary Tinding, the court found no
need to decide application of the venue exeeption absent publication of that Hndingy, Texas v

EPA, B29 F.A3d4 405, 419 (5th Cur, 20163 (" This inding 15 an independent, post hoc, conclusion by

ED_004982A_00008457-00036



Land
o

the agency about the nature of the determinations; the finding s not, itself] the determination.”):
Dalion Trucking, 808 F.3d 875,

CAA section 307 expressiy hands the Agencey full diseretion to make its own determination
whether to exercise an exception 1o 2 Congressionally-dictated rule. See Texas v EPA, 829 F.3d
at 419-20 {the venue exception “gives the Administrator the discrefion to move venue to the
D.C. Cireuit by publishing a finding declaring the ddministrator s belief that the action 15 based
on a determination of nationwide scope and effect.™) {emphases added).

Even sssuming that a court would review Region 6's dechination to make a nationwide scops
or effect determination under the Admnistrative Procedure Act arbitrary and capricious
standard, the declination is not unregsonable in this case. Commenters assert that Reglon £7s
decision to seek coneurrence {o propose an action nconsistent with national policy somehow
gonstitutes an admission that such action is based on a determination of nationwide scope and
effect. s not clear how or why this should be so. In any case, as is stated throughout this
notice, this action and the CAA interpretation it is based upon applies in Texas only and does not
alter EPA’s national policy, and thus is not based on a determination of nationwide scope or
effect. Bee dmerican Road & Transportation Builders Ass 'mv. EPA, 705 F.3d 453, 456 (D.C.
Cir. 2013} tholding that venue for review of the EPA’s approval of revisions to California’s SIP
lay in the Ninth Circuit bevause the approval enly applied to projects within California, evenif
the SIP could set a precedent for future proceedings).

The commenters argue that it is appmpﬁm@ for EPA to find and publish that an action is
based on a determination of nationwide scope and effect where a regionally applicable action
encompasses multiple judicial circnits. The EPA does not {ake a position on this question bere,

nor does it need 1o do so, because as explained earhier in this notice, this final action i1s hmited to
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Texas, and thus only a single jodicial circuit. Although Region 6 was initially contemplating a

regionwide policy on affirmative defense provisions in $1Ps. after reviewing comments recetved
during the public process the region has decided o limit the deviation from national policy 1o
Texaz and the only final action being taken herein is to withdraw the SIP call issued to Texas.

The commenters also allege that the EPA has g past practice of directing review of SIF calls
1o the DL, Cireuit, but this i3 incorrect, In the 2015 S8M SIP Action, the Agency did opt to
consolidate its action into 2 single national anmouncement of policy and issue 36 individual 81P
calls through one notice. But at other times SIP calls have been issued by individual regions and
reviewed in reglonal cironits. For example, in 2011, EPA Region 8 found that the Utah SIP was
substantially inadeguate to comply with the requirements of the CAA and therefore issued a SIP
cadl for Uhah o revise its SIP w change an unavoidable breakdown role, which exempted

emissions during unavoidable breakdowns from compliance with emission limitations. 76 FR
21639 (April 18, 2011y This B1F call was subsequently reviewed in the U8, Court of Appeals
for the Tenth Cirenit, U8 Mopnesium v £F4, 690 F.3d 1157 {10th Cw, 2012}

Comment: Commenters stated that the proposed Texas withdrawal from the 2015 S8M SIP
Action applies only to the Texas 8IP and only has legal effect in the State of Texas; therelore,
the action is “locally or regionally applicable™ under the CAA judicial review provision and EPA

&

Region & was correct in not making a finding that this action “is based ona determination of
nationwide scope or effeet.” The coramenters noted that while Luminant is directly applicable to
Texas, the rationale for the action may be applicable elsewhere and it may be more appropriate
1o address Region & states outside the Fifth Cirenit in a separate action. ii{}ﬁta:@éﬁi@f@ requested

that Region & shondd olartdy that s policy position on the treatment of 85M affirmative defenses

is non-binding guidance that reflects the Region’s interpretation of the CAAs requirements. The
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commenters stated that guidance should make clear that any Region 6 state that seeks approval
of SIP provisions containing $5M affirmative defenses would be subject to a separate notice-
and-comment rulemaking in which Region 6 would assess the provision and determine whether
it complies with the requirements of the CAA. The commeénters also stated that the policy
guidance here would not constitute the consummation of any decision-making provess with
regard 1o those S1Ps, nor would 1t detenmine any legal nights, obligations, or consequences. The
commenters recommended that the policy guidance should make clear that the Region would
examine individual SIF affirmative defense provisions for consistency with the CUAA on a case-
by-case rather than rejecting all such provisions oot of hand.

Response: This action only concerns the Texas SIP and only has legal effect in Texas, so 1 is
a locally or regionally (as opposed to nationally) appheable action. As stated in the TCEQ s
petitton for reconsideration and our proposal, the Texas afftrmative defense B1P provisions are
marrow and Hmided in scope. Alter carelful congideration of the Tacts and circumsances
surrounding our approval of the affirmative defense provisions in the Texas 81P, including the
fact that the Fifth Circuit previously upheld the EPA s approval of the same provisions that were
the subject of the Texas portion of the 2015 88M 5IP Action, Region 6 bas concluded that it
would be appropriate to withdraw the finding of Inadequacy as it applics to the Texas SIP.

This action does not have any immediate or legal effect outside of Texas, and Region 6 is not
armouncing any policy that would apply outside of Texas. As noted by the commmenter, Reglon 6
will exarmine any state submittal for a SIP %evisémh or any potential future petition for
reconsideration of a 81P call issued to another Region 6 state, consistent with the EPA’s
obligations under the CAAL In this potice, Region 6 is taking a final action to withdraw the Texus

SIP call based on the reasons set forth in the propusal and this notice. Apart from the action on
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the Texas 51P, Region & is not altering or changing the Agency’s position with respect to
affirmative detenses,

4. Oher comments

Comment: The commenter alleged that the EPA s argunient that “removing these
affirmative defense provisions from SIPs will not reduce emissions and therefore would not
result in an envivonmental or public health or welfare benetit” is flawed and inadequate. The
commenter stated that, through this action, Region 6 s creating a less stringent regulatory
enviromment, while providing no evidence o support s claim that eliminating alfirmative
defense provisions will not reduce excess ermssions. The commenter contended that the EPA's
argument is not based on any analysis and lacks substantive supportive evidence from the peer
reviewed lterature.

The comimenter also cited research documenting the specific and general deterrence effects
of enforcement on environmental rules and regudations. The commenter contended this research,
which studies the Clean Water Act compliance behavior of paper and pulp facilities, coneludes
that compliance and enforcement actions reduce incidences and durations of noncompliance.

Response: The commenter, and the cited research, speak of emissions that exceed applicable
Hmitations during routine evenis, This action concerns the Texas affirmative defense provisions
that are only available for upsets and unplanned MES evems. Unplanned MSS events by
definition are not rowtine. The specific affirmative defense provisions at issue herein apply 1o
unavoidable excess coissions by g source that cannot be prevented by an owner or operator
through planning and design, Because the covered events, and resulting emissions that exceed
applicable emission Hmitations, are unavoidable, by the very nature of source operations, they

would ovour regardless of whether the affirmative defiense provistons were in the Texas SIP.
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Therefore, Region 6 disagrees that the affirmative defense provision provide a less stringent
regulatory environment as the potential relief s only available for events proved o be
unavoidable.

Furthermore, the following provides evidence that the Texas regulatory scheme provides
deterrence to emissions events. In response 1o a similar comment, TCEQ in 2016 wrote™:

“In fiscal vear 2015, 1%3&: agency | TOEQ] conducted over 109,000 investigations, which
mehuded 4,212 compliance investigations. More than 18,000 Notice of Violations were issued
regarding investigations conducted. Enforcement efforts resulted in 1681 administrative orders
issued with over $12.6 million to be paid as penalties and over 3.2 million to be expended for
Supplemental Environmiental Projeécts (SEPs). There were an additional 46 civil judicial orders
issued by the Texas Office of Attomey General {OAG) that resulted In over $16.1 mitlion 1o be
paid as penalties. The agency also participated tn five search warrants and finalized ton criminal
cases with convictions against 11 idividuals and two corporations during FY 20138, The
finalized cases incloded 19 felony counts and six misdemeanor sounts. These cases resulied in
total of §16,000 in criminal fines, 30 vears of community supervision, 156 months of
incarceration, 1,050 hours of community service, and over $23,370.000 in restitution.” TCEY
also stated, “1 is important fo pote that the overall number of emission events reported decreased
10% Fom 4.987 in FY 2004 to 4,512 FY 20157

Moreover, while Region & does not dispute the research cited by the commenter concerming

the deterrence effect of enforcement, the Texas affirmative defense provisions do not prohibit

3 Getober 31, 2016, TCEQ's Interoffice Memorandum, from Richard Hyde, Exeeutive Director to Tucker Rovall,
General Counsel, titled “Analysis of Environmental Integrity Project’s (E1P) Breakdowns in Air Quality Repont,
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enforcement. The Texas affirmative defense iz only available for monetary pepalties; an
enforcement action can st be brought for injunctive relief Region 6 also notes that the research
o the regulation and enforcement of the Clean Water Act finds that enforcement reduces the
meidence and duration of violations. The affirmative defonse provisions in the Texas 5P only
apply to excesy emissions violations due to unayvoidable malfunctions, where the source has
proven that it meets specific criteria (including that the Brequency and duration of the event was
minimized and that all possible steps were taken fo minimize the impact of the unauthorized
emissiong on air quality). This also does not speak o any way to Region 6's alternative UAA
interpretation cutlined 1n the proposal and this notice and whether the Texas atfirmative defense
provistons are approvable in CAA 8IPs,

Comment: One commenter noted that the EPA failed to conduet a detatled cost benedit
analysis on the mpacts of excess endssions on human health and the environment.

Response: There is nothing in the statute that requires the Agency to conduct a cost benefit
analysis in order o withdraw a SIP call, and the commenter has not provided a compelling
reason for why Region 6 should do so. In addition to statutory requirements, regulatory agencies
also take direction from the President and the Office of Management and Budget (OMB) within
the Execotive Office of the Presidént regarding what type of formad regulatory evaluation should
be performed duwring rulemaking. bxecative Order 12866, Regularory Planning ond Review,
requires an assessment of benefits and costs for all significant regulatory actions. As stated inthe
proposal, this action is not a “sigmificant regulatary action” subject 1o review by OMB under
Executive Order 12866, In reviewing SIP submissions, the EPAs role 18 1o approve state
choices, provided that they meet the eriteria of the CAA. Accordingly, this action mergly

*

reaffiems that the Texas state law meets Federal requirements and does not impose additional
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requirements beyond those imposed by state law. Therefore, this action is not subjeet to review
by the OMB.

Even if Region 6 were to conduct a cost benefit analysis, there are unlikely to be any impacts
of thiz action. This final notice does not invalve a revision 1o the Texas SIP, nor does it result in
an amendment to the current federally codified Texas SIP concerning affirmative defense
provisions. This final sction withdraws a SIP call issued to Texas in 2015 thereby leaving
place g state rule that the EPA incorporated into the Texas 8IP in November 2010, Furthermore,
the Texas affirmative defense provisions only apply to unauthorized emissions that a defendant
proves were unavoidable. Becanse these emissions were unavoidable, the existence or lack of the
aflirmative defense provisions should not impact the scope of emissions.

Comment: The commenier noted that, according to STEERS for calendar vear 2017, 275
companies reporied 4,067 periods of excess emissions that resulted in the release of more than 63
million pounds of air pellution. The commmenter stated that accerding to data provided by TCE,
atfirmative defenses were claimed Tor 97 percent of those excess emissions events, The
comnnenter concluded that this data indicates that these gvents are common enough to be
considered routing and, therefore, should be regulated.

Response: Region & does not disagree with the conpmenter’s citation or their use of the data
from STEERS. The fact that affirmative defense provisions were claimed for 97% of periods of
excess enpssions reported, howevey, does not suggest that these events are considered routine.
Instead, it suggests an operator of an eynission unit that violates an applicable Hmit is doing so
because of & malfunction that was, due to the specific ciriomstances, considered unavoidable,
based on the facts available at the time the excess emissions report and claim was required to be

filed with Texas. The Texas affirmative defense provisions for an upset is only available for an
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event where the source owner or operator praves by a preponderance of evidence m an
enforcement proceeding that the event I question was indeed due 1o an unplanned and
unavoidabie breakdown or excursion of a process or operation. Moreover, the State of Texas hay
additional provisions for excessive emission events, i, in fact, a tacllity i3 routinely and
frequently violating applicable standards.™"

Ouiside of the criteria outlined in the aflirmative defense provisions, which are guite
stringent, equipment and process downtime cost business money and serve as incentive 1o repair
and remedy the situation in an expedilious manner, As previously stated, Region 6 fakes the
position that in the cese of the affirmative defense provisions in the Texas SIP, it would be
ineguitable to penalize a source for occurrences bevond the company’s control, Furthermore,
evidence of any past upset, unplanned MSS, or excess opacity event 1o which an owner or
aperator invoked the affirmative detense provision is admissible in Hdgation proceedings and
can be considered as relevant to demonstrate a frequent or recurring pattern of events, even if all
subiects of the criteria are proven.”

Comment: The commenters alleged that the EPA fails to rationally confront how the
affirmative defense provisions in the Texas SIF harm community enforcement efforts and the
efficacy of pollution~control etforts. The commenters stated that the proposal fails 1o consider the
pollaters” abuse of the affirmative detense provisions and how that use thwarts enforcement and

therefore diminishes sources” incentives for avoiding violations, resulting in higher levels of

potution. Additionally, the commenters alleged that the EPA has failed 1o rationaily explain is

T Qe 3 TAC 10122280
= Ree 30 TAC 1012228
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departure from its treatment of such issues in the 2015 85M 8IP Action, where the EPA found
that affirmative defense provisions do in fact interfere with actions taken to enforce emission
Himitations brought under the authority provided by CAA seetion 304, The commenters noted
that where it is glready difficult 1o bring citizen suits under the CAA, as demonstrated by the
Hecker article™ as well as Siepra Club v, Energy Future Holding Corp., No. 12-cv-108-WSS,
2014 WL 2153913 (W.D. Tex. (Mar, 28, 2014)), atfirmative defonses make enforcement even
more difficult and expensive. The commenters referenced a case in the Hecker article, which
described how the factual complexity inherent in a dispute over whether violations are infrequent
and unavoidable, and could have been prevented through acceptable operating and maintenance
practices, made it difficult 1o rebut the defendant’s assertion of affinnative defense and bring the
suit in g cost-effective manner. The commenters alleged that in Energy Futwre Holding, without
denying thousands of exceedances of the permit limits for opacity, Luminant argued, and the
distriet court found, that TCEQ' s determinations did alter the court’s authority to find Hability
for self-reported excesdances of emission himits. The commenters claimed that real world
experience shows that defendants have relied upon, and will assuredly continue to rely upon, the
Texas affirmative defense provisions to argue that a federal court’s authority to find hiability or
impose penalties under the Act is Himited.

Response: In this action, Region 6 15 reviewing the regulatory altirmative delense provisions
adopted by Texas and previously approved by the EPA into the Texas 81P. Region 615 not

investigating how these provisions have been applied in individual cases by cither the State or

M Jim Hecker, The Biffieulty of Citizen Enforcersent of the Cleon A Acr, 10 Widener L. Rev. 303 (2004), (Refeorred
o as “Heckor article”, This article describes the author’s experience Hilgating fve oitizon suits between 1995 and
2004, including g Citizen sutt case where 3 Texas refinery ohaimed 8806 detensesy
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individuad courts. See Mowmianag Environmentad Iformetion Center v, Thomas, 902 ¥.34 971 {9th
iy, 20183 (holding that a petiloner’s concern raising questions of implementation does not need
to be addressed when EPA is approving a S1P, but rather is “better addressed at a different
time”™), To the extent the commenters disagree that the affirmative defense provisions wers
applied correctly in an ndividual case, they could have made such clatms as a plaimifl or
imtervenor in the State’s administeative or judicial enforcement action where the defendant
asserted the affirmative defense, In this action, Region 6 1s considering whether the affirmative
defense provisions as erafted in state regulstions, and approved into Texas's SIP, are consistent
with CAA requirements.

However, Region 6 notes that the commenters provide insufficient evidence that sources

A

“abuse” the Texas affimative defense provisions. The commenters appeay o be claionng that
sourees are using the atfirmative defense provisions in the Texas 51P to bad elffect or for bad
purpose, This supposition is unsubstantiated, and the conunenters have failed to provide actual
evidence that the affirmative defease provisions in the Texas S1P are being misused. The BPA
does not beliove it appropriate o speculate a8 to the molives or incentives of & SOUrce owngr of
operator generally or with respect to any particular emissions incident.

Comment: The commenter claimed that the proposal fails to explain how the affirmative

defense provisions in the Texas SIP will protect public health from air quality that violates the

AR, The commenter stated that neither the proposal nor Lumingsy considers how these
provisions mest the legal requirements of SIPs to protect the NAAQS and PED ancrements. The
commenter noted that S8M events are well documented 1o have adverse human health impacis,
sspecially on neighboring communities; furthermors, excess emissions represent a sizeable share

of grissions i Texas, The commenter stated that Region 6 should have performed an analysis
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specific to sources in Texas, evaluating the potential impacts affirmative defenses would have on
air quality throughout Texas, and demonstrating that the NAAQS would continue 1o be
maintaived in all arcas of Texas notwithstanding the availability of such affirmative defenses.
The commenter noted that Reglon 6 has made no atternpt to do soin the proposal, therefore the
praposal fails to provide a reasonable basis for approval.

Response: Region & disagrees that some tvpe of additional analysis specific to sources in
Texas is required that the Texas affirmative defense provisions in the Texas 81P will protect the
public health and the environment. At issue is whether the affirmative defense provisions are
consistent with CAA requirements. With réspect to cominenter’s concern about NAAQS
violations, the provisions in the Texas SIP clearly place the burden of proof on the source owner
or operator fo demonstrate that the NAAQS and PSD increments were not exceeded in order o
make use of the affirmative defense. See 30 TAC 101.222(03 11) (the owner or operator must
demonstrate that “the anauthorized emissions did not cause or contribute to an exceedance of the
national ambient air guality standards (NAAQSS, prevention of significant deterioration (PSIN
inerements, or to g conditton of air pollution™). Therefore, the existence of these provisions, by
their own requirements, will not lead to any further interfere with the attainment of the NAAQS
or PSD mcrements.

Additionally, in an effort to ensure air quality is protected in Texns, TCEQ investigates cach
reported emission event, and makes a determination of whether the emission event was excessive
{30 TAC 101222, In addinon, 30 TAC 101 222(0), iitizz‘d Oibligation, states that meeting the
eriteria in 30 TAC 101.224b} - () and (h} do not remeve any obligations to comply with any
other existing permit, rule, or order provisions that are applicable o an emissions event or a

maintenance, startup, or shatdown activity. It also states that an affirmative defense cannot apply
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to violations of tederally promulgated performuanee or technology-based standards, such as those
found in 40 CFR parts 60, 61, and 63, The affirmative defense is available only for emissions
that have been reported or recorded. Furthermore, the alfirmative defense provisions io the Texas
SIP are available only for emission events that are proven to be due to malfunctions.

Comment: The commenters asserted that the burden of proof for an affirmative defense
requires operators W prove that unauthonzed emmssions did not cause or contribute 1o a NAAQSR
viclation or PSD ingrement exceedance, although in practice TCEQ grants affirmative defense o
operators” unsupported representations that they lack sufficient information to mdicate that an
exceedance has ocowrrad. The commenters claimed that the implementation of this alfinmative
defense provision is ineonsistent with the Filth Cirounit decigion and the EPA s reading of the

rude, The commenters alleged that this provision has public health damages resulting from

periads of exvess emissions exceeding $250 million snnually and noted that low-income

conumunities and communities of color that are in close~proximity o sources claiming
affirmative defenses bear the burden of periods of excess emissions, breathing deadly poliution,
being told to stay indoors, being told to shelter in place, experiencing more frequent hospital
vistis, and facing o higher risk of serious and chronic health harms.

Response: As discussed earlier, the alfirmative delense provistons in the Texas SIP are
defenses to g civil penalty asserted by a defendant in an enforcement action. Whatever
conclusions made by TCEQ in its evaluation of excess emission reports for malfunctions 1s not
binding upon the courts or other parties in a state or Tederal enforcement action brought under
CAA secuons 113(h) or 304(a). Ree Environment Texas Ultizen Lobby v, ExxonMobil 84 ERC
1578 (8.0 Tex, 2017 (stating that “TCEQ s determination of the applicability of an affirmatve

defense at best rises to the level of prima facie proof™ and “rleliance on the TCEQ s
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determination is not sufficient to meet Exxon's evidentiary burden at frial 1o demonstrate all
eleven criteria sre met™) In addition. the affirmative defense provisions in the Texag SIP are

only applicable 1o upsets and unplanned periods of excess emissions. By definition, these evenig

periods of excess emissions are not beneficial operationally or financially to sources. The
commenters appear 1o be asserting that affirmative defenses disincentivize mitigation of
enissions due 1o malfonctions. However, among the eriteria in the Texas affirmative defense
provisions is that all possible steps were taken to mintmize the impacts of the unauthorized
emissions on air quality. As such, sources have incentives to mitigate the adverse alr quality
inpacts from such events as much as possible. While Region 6 acknowledges commenters’
concern that emissions fom malfunctions may contribute to adverse health dmpacts on
communities around mdustrial facilities, malfunctions resulting in excess emissions are, subject
to serutiny both by TCEQ and in potential enforcement actions, a3 to whether the event ftzelf waz
unavoidable using the narrowly failored criteria provided in the atfirmative defense provisions i
the Texas 81F. In this action, Region 6 is reviewing the regulatory affirmative defense provisions
adopted by Texas and previcusly approved by the EPA into the Texas SIP. Region 6 is not
reviewing how those provisions are being implemented by TCEQ. In addition, the Texas
affirmative defense provisions do net apply to actions seeking injunctive relief,
1V,  Final Action

Region & is finding that the affivmative detense provisions previously approved into the $IP
do not make the Texas SIP substantially inadequate to meet the requirements of the Act. In doing
s0, EPA Region 6 iz withdrawing the SIP Call issued 1o Texas in 2015 88M 5IP Action. As iz

detatled in the proposal notice for this final action, in the absence of a SIP Call, Texas no longer
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has an obligation to submit a $IP revision addressing its existing alfirmative defense provisions.

Texas may withdraw the 8IF revision submitted in November 2016 in response to the 2013 85M

SIP Action, onwhich the EPA has not proposed or taken final action to approve or disapprove,
V.o  Statutory and Executive Ovder Reviews

Ax Exevutive Order 12866 Regulatory Plaoning and Beview and Executive Order
135563 Improving Repulation and Regulatory Review

This action 18 not a significant r&ggﬂamry action and was therelore not submitted {o the
Ofice of Management and Budget (OMB) for review.

B. Executive Oprder 13771 Reducing Regulations and Controlling Regulatory Costs

This action is not an Executive Order 13771 regulatory action because this action is not
significant under Executive Order 12868,

€. Paperwork Reduction Act (PRA)

This action does not impose an information collection burden under the provisions of the
Paperwork Reduoction Act of 1995 (44 ULSC 3501 er seq. ). since 11 alleviates an obhigation on
the State of Texas to revise i1z SIP by withdrawing the SIP Call issued to Texas in 20185,

13 Regulatory Flexibility Act (RFA)

I wertify that this action will not have a significant economic impact on a substantial
number of srmall entities under the RFA, In making this determination, the impact of concern is
any significant adverse economic impact on small entities. Any agency may certify that a rule
will not have a significant economic impact on 2 substantiad number of small entities if the rule
reheves regulatory burden, hes no pet burden or otherwise has a positive economic effect on the
srall entities subiect to this rule. This action will not iopose any requirements on small entities.

E. Unfunded Mandates Reform Act (UMRA)
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This actien does pot contain any unfunded mendste a8 deseribed n UMRA, 2 URC
153 L»»’E 338, and does not significantly or undquely affect small governments. The action imposes
no enforceable duty on any state, local or tribal governments or the private sector,

F. Executive Order 13132; Federalism

This action does not have federalism implications. Tt will ot have substantial direct
effects on the states, on the relationship between the national government and the states, oron
the distribution of power and régpmwihi lities among the various levels of government.

{z. Executive Order 13173: Consultation and Coordination with Indian Tribal
Lovernments

This action does pot have tribal iroplications as specified in Executive Order 13175, In
this action, the EPA 15 not addressing any tribal implementation gﬁm& This action is lmuled to
the State of Texas. Thus, Executive Order 13175 does not apply 1o this action.

H. Executive Order 13045: Protection of Children From Environmental Health
Risks and Safety Risks

The ERA interprets Executive Order 13045 as applying only to those regulatory actions
that concern envirommental health or safety risks that the EPA has regson to believe may
disproportionately affect children, per the definition of “covered regulatory action™ 1o section 2~
262 of the Execubive Grder. This action 15 not subject to Executive Order 13043 because i dogs
not concern an environmental health risk or safety risk.

L Execative Order 13211: Actions that Significantly Affect Energy Supply,
Distribution, or Use

This action i3 not subject {0 Executive Urder 13211, because i 15 not a significant

repulatory action under Executive Order 12866,
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J. Mationa! Technology Trassfer and Advancement Act (NTTAA}Y

This rulemaking does not wvelve technica! standards,

K. Executive Order 12898 Federal Actions To Address Epvironmenial Justice in
Minority Populations and Low-Income Populations

The EPA believes that this action does not have disproportionately high and adverse
human health or environmental effects on minority, low-income populations and/or indigenous
peoples, a3 specified in Executive Order 12898 (59 FR 7629, February 16, 19545, The
documentation for this decision is contained in the response to comments section of the
preamble.

L. Congressinnal Review Act {CRA)

The Congressional Review Act, 5 1180, 801 ef sey., as added by the Small Business
Regulatory Enforcement Falrness Act of 1886, generally provides that betore a rule may take
effect, the agency provmglgating the rule must submit a rule report, which includes a copy of the
rule, 10 each House of the Congress and to the Comptroller General of the United States, The
EPA will submit a report containing this action and other required information to the US.
Sengte, the UK, House of Representatives, and the Comptroller General of the United States
prior to publication of the rule in the Federal Register. A muajor rule cannot take effect until 60
days after i is published iy the Federal Register. This action i3 not a “major rule” as defined by
STLEC § B0402). The Congressional Review Act, 5 USCBOT of seq., as added by the Small
Business Regulatory Enforcement Fairness Act of 1996, generally provides that before a rule
may take effect, the agency promulgating the rule mustsubmit a rule report, which includes a
copy of the rule, to each House of the Congress and to the Comptroller General of the United

States. The EPA will submit a report containing this action and other required information o the
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118, Senate, the ULS. House of Represamtatives, and the Comptroller General of the United
States pnor to publication of the rule in the Federal Register. A major rule cannot take effect
until 60 days after 1t is published in the Federal Register. This action 13 not a “major rule” as
defined by 3 LSO § BOM2).

M. Judicial Review

Under section 30700 1) of the CAA, petibons for judicial review of this schion must be
filed in the United States Court of Appeals for the appropriate circuil by [INSERT DATE 60
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]. Filinga
petition for reconsideration by the Administrator of thns final rule does not affect the finality of
this action for the purpeses of judicial review nor does ¥ extend the time within which a petition
for judicial review may be filed, and shall not postpone the effectiveness of such rule or getion,
This action may not be challenged later in proceedings to enforce s requirements. {See sectipn

307(0H2))
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List of Snbieets o 40 CFR Part 52

Environmental protection, Air pollution control, Carbon monexide, Hydrocarbons,
Incorporation by reference, Intergovernmental relations, Lead, Nitrogen dioxide, Ozone,
Particulste matter, Reporting and recordkeeping requirements, Sulfiw oxides, Volatile organic

compounds.

Diated: [Bite owner will add digital signature date in advance of signature].

kenley MeoQueen,
Reglonal Adwinistrator, Region 6,

Bavid Gray,
Aeting Regional Administragor, Region 8.
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